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The Board of Medicine’s hospital resignation ‘mouse trap’

By Andrew L Hyams, Esq.

Any physiclan contem-
plating resignation from a
position at a health care fa-
cility needs to be aware ol
a Massachusetts Board ol
Registration in Mediclne
"mpuse trap” that can
place him or her In professional peril.

Some historlcal context is necessary to
understand how this "mouse trap” worlks.
For many decades, health care facllities have
been required to report any “disclplinary ac-
tion™ against a physiclan to the Board of Med-
icine. In the mld-1980"s, health regulators be-
came aware of the unfortunate practice
whereby a physiclan, accused of a serlous
offense by a hospital, would quietly resign
and go to another hospltal or another state,
belore the hospltal reached a final dispos!i-
tion of the accusation,

First Massachusetts, and then the Na-
tional Practitioner Data Bank, put a stop Lo
this by requiring hospitals to report such res-
lgnations as “disciplinary actions.” While in-
tultlvely we understand that the physlclan’s
act of resignation Is not the equivalent of the
hospltal afflrmatively taldng a final discipli-
nary action, the profession and its lawyers
came to understand that "disclplinary ac-
tion," as a term of art, could include a resig-
nation In the midst of unresolved and often
serlous accusations.

The source of the "mouse trap” Is the
Board's erronecus interpretation of the
phrase “disciplinary action” as deflined un-

der the Board's regulation, 253 CMR 3.02. Al-
though this is nol stated In the regulation t-
sell, the Board Interprets the term “discipli-
nary actlon” to Include a reslgnation sub-
mitted while an Investigation Is pending,
cven if the physician is unaware of the inves-
tigation. This 1s an expansive interpretation

tion™ even if the physiclan Is unaware of o
pending Investigation Is inconsistent with
the Instructions the Board provides to heaith
care facilities when they complete the re-
nuired disciplinary action report lerm.
Thaose Instructions state: “The Board as-
sumes that the [acillty has aflarded the
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that not only goes beyond the regulatory lan-
guage, but also goes beyond the Intent be-
hind it, and at the same time sets up the un-
aware physiclan for harsh and surprising
COMNSEQUEnces,

A reported disciplinary action is posted
as part ol the physician's profile on its web-
site, regardless of whether the Board actu-
ally Investigates the inltial allegations. Call-
Ing this type of resignation a "discipiinary ac-

physiclan procedural due process, when ap-
plicable, unless otherwise notified.”

If a health care facllity reparts a discipil-
nary actlon based on an Investigation the
doctor didn't lnow about, then the doctor
could not have recelved procedural due
process, which would include notice of the
allegation and the opportunity to respond.
With no notice, there can be no due process.
The Board {s thus in no position to "assume
that the facility has alforded the physician

procedural due process.”

Indeed, the irony here is that It is the
Board's Interpretation that translates Into
the physiclan's complete loss of due process
rights at the hospital. The physician resigns,
unaware of a pending Investigation, the
Board labels the reslgnation a "disclplinary
action.” and then the physiclan Is unable to
elaim a right to a due process hearing be-
cause he or she Is no longer on staff at the
hospital, :

This particular type of "disclplinary ac-
tlon" throws the physlclan into a profes-
slonal horror show. The Board reports pub-
liely on its physician profile website that the
hospital has “Imposed discipline,” even
though the hospital, independent ol the
Board's Interpretation, would say that It had
not. The physiclan never gol a hearing and
cannot appeal at the hospital level.

Further, the Board launches a disciplinary
Investigation, which can go on lor months or
even years, and the physlcian is kept in the
dark because, lacking the hospital hearing
and being no longer on stall, the physlclan
has no access to documenls, medlcal
records or witnesses. And with a disclplinary
report posted on the webslte and a pending
Board investigation, it can be impossible to
find employment.

The Board's Interpretation Is Inconsistent
with Its own regulation, which requires a
“disciplinary actlon” resignation to be either
“related to competence” or related to abona
lide complaint of a regulatory or bylaw vio-

lation, The Board's disclplinary action lorm
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states: "In addition, the Board Interprets 're-

lated to competence’ as including situations
in which a physiclan withdraws an applica-
tlon or agrees to the imposition of a discl-
plinary action while the facility is conduct-
ing an Investigation, even when the facility
does not make a final determination on the
subject(s) of the Investigation.”

If the physiclan Is unaware of the Investi-
gation, it Is impossible for the physiclan to
“agree to the Imposition of a disciplinary ac-
tlon,” and thus under this Board Instruction,
the resignation cannot be "related to com-
petence.” Yet, the Board ignores [ts own lorm
and insists that the physician who resigned
while unaware of an Investigation must be
reported to the public as disciplined by his
or her former hospital.

| was general counsel at the Board [rom

1985-1990. As the attorney who drafted the
definition ol "disciplinary action” under 253
CMR 3.02, | cap state unequivocally that the
current Board's interpretation of the regula-
tion Is at odds with the Board’s intent at the
time the regulation was promulgated. The
Board's purpose then was to shut down the
unfortunate practice of allowing an incom-
petent or unethical physiclan to submit a
“guiet resignation,” only to pap up at anoth-
er upawere hospital, The purpose was not
to set a “mouse trap” for the unsuspecting
physician, as the current Board has done.

Unless a court overrules the Board, any
physiclan contemplating resignation from a
health care facliity should take the [ollowing
precautionary steps:

1. When contemplating a resignation, af-
firmatively inquire as to whether there are

any pending complalnts agalnst you or
whether your professional conduct |5 sub-
ject to any investigation. If there s anything
pending, seek legal advice from an attorney
well-versed in hospital reporting require-
menis before reslgning,

2. Regardless of whether a complaint or
Investigation is pending, include In your res-
ignation a “due process reserve” clause. In-
dividual Jegal sitvations are unigue and you
should rely on your own attorney jor legal
advice. | have recommended to physiclans
that they Include something along the [ol-
lowing lines: “This resignation is void If, at
the time it shall otherwise be effective, there
is any pending complaint or Investigation re-
garding me (regardless of whether 1 am
aware of such complaint or Investigation)
which might result in the health care facility

filing a discipllnary actlon report at the
Board of Reglstration In Medicine. For avold-
ance of doubt, this reslgnation Is vold I it llm-
jts my due process rights to answer and oth-
erwlse resolve a pending complaint or in-
vestlgation.”

[t Is regrettable that the simple act of resig-
nation [orces a physiclan first 1o run to a law-
yer for advice, but untll the Board can be con-
vinced that its interpretation of Its regulation
is erronenus, | ses no alternative. MMLR
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